ADMINPROC Fax:6157414472 Ha

r 23 2009 11:27 P.03

BEFORE THE TENNESSEE DEPARTMENT OF EDUCATION
- DIVISION OF SPECIAL EDUCATION

IN THE MATTER OF: | )
iy ‘ )
-Student iuid- Parent, )
i . )
B ‘ Petitioners )
vs. | ' )
)
. ] )
CLAIBORNE.COUNTY SCHOOL )
SYSTEM, !, ' ;
Respondent )

FINAL ORDER

]

This matter was heard on [ NnNEAREE in* Tennessee, before John Hicks,

Administrative' Law Judge, assigned by the Secretary of State, Administrative Procedures

Division pursuant to T.C.A. §49-10-606 and Rule 520-1-9-.18. Attoroey [ NN

represented Respondent Claiborne County School System. K el:itioner-or his parents were

not present nor did counsel appear on PetitionefJJjj behalf]

This action was cormenced by the filing of a Request for Due Process on bebalf of -

by his parents.

The subject of this proceeding is whether Respondent Claiborne County School System is

providing a free appropriate public education (FAPE) to Petitionex-

After consideration of the entire record, testimony oflwitnesses, and arguments of

counsel, it is DﬁTERMNED that Respondent Claiborne Cotinty School System is providing a

free appropriate public education to Petitioner- and that

Respondent Claiborne County

School System'’ (hereinafter “School District”) is not required to pay for speech/language therapy
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provided by private speech/language theraplst_

I s

Request for Due Process | ‘

Relief Requested in Request for Due Process ‘
|

The sole issue presented is whether the School District is obligated by the IDEA o State law to
pay for speech/language therapy provided by a particular pri‘llzate therapist chosen by the parents.

.Response to Reguest for Due Process

Motion for Default

_-parems were formally noticed as to the hearing time and location. -parents refused to
participate in discovery and did not accept any of the pleadings or evidence sent via Certified
Mail. Il parents did not appear at the due process hearmg nor did counsel appear on their
bebalf. ‘

|

Order of Default

IT IS ORDERED that the parents of are in held DEFAULT for failure to appear at the
hearing on the merits after receiving adequate notice. The School District elected to proceed
uncontested and present its case in consideration of the time and expense invested in preparing
for the hearing.

FINDINGS OF FACT|

-.uitjal [EP meeting for transition into the School District was held on [

2. -mothex- attended the [EP meeting and agreed to

and signed in agreement with School District’s proposal. The ||| | | | N =P identified
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, 3 Oﬁ_-mother attended a second IEP team meeting. At
'thc_IF,P 'meeﬁng,- mother requ&eteci that-of _

_m- Tennessee provide I speech/ilanguage therapy. School District
refused to pay -of _ for the proposed speech/langnage

therapy. School District determined that School District employee/therapists should provide the

\

|
proposed -the'rapy. School District recommended that [JJfbe énrolled in a
School District’s pre-school program to_ In additiQn, School

District offered two hours per week of speech/language therapy to-iuring the summer of

e e - - I
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8. At the _IEP meeting, -mother requested an “independent
educational evaluation” from their preferred private therapist, _ -nother further

‘demanded that:_be paid by the School District to provide one hour per week of

|
speech/language therapy to -instead of the two hours per week of ther provided by

School District employee/therapists. School District agreed to pay for an independent evaluation

|

by _but refused to pay-to provide spﬁech/language therapy for -

9.  [Jother refused to sign the IEP,

10. oo GG -was evaluated by at the School District. On
I oo [ - I .

-and the School District employee/therapists have Masltcr’s Degrees. -does not

‘question the ﬁrofessional competency of School District [employee/therapists and has never
advised -parents to ;vithdraw- from
employee/therapists.

11.  Atthe _IEP meeting, the team viewed and considered _
_feyaluation report. Employee/therapist -l rovided -mothcr with a list of
_had uttered during a recent therapy session. -mother again accused
B iyics I e did ot believe that [ fves|capable of utterine | N

12. ;T'he Schoo! District again refused -niother’s request to pay for four (4)

hours per week of speech/language therapy to be provided by - School District

recommended that-continue to receive two (2) hours per week of individualized and small
|

group therapy ffom School District employee/therapists. _mother demanded that therapy
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would only be provided by -and formally wilihdrew consent for -to receive
spwch/languag;e therapy from School District employee/therixpists.

13. On_-parcnts filed a Com}i)lajnt for Due Process.

14.  School District sought permission to retairfl Dr. _ an expert in
speech/language pathology to evaluate -lo:ther refused. The School District
‘requested an otder from an administrative law judge and on _ an order was

issued granting the School District’s request and ordered that the evaluation be audio-taped for
‘ ,

16. Dn_ after the evaluation, D;'.-lnet with -parents for .

“approximately an hour-and-a-half. Dr. -played portions of the audio-tape recorded during

“the evaluation. Dr. -pleaded with-parents to allow.to continue speech/language

therapy with School District employee/therapists pending the conclusion of the instant due
process proceédings. Dr.-inforrned the parents that the School District had offered to

“provide therapy up to five (5) times per week during the prlocess. The parents refused to allow
'\

-to continu_with School District employee/therapists.

17. Dr. - observed School District employee/therapists at speech/language
therapy sessions with other School District preschool children. Dr-opiued, “] saw them in

. action with-chjldren, both of them, and they are putstanding, they are excellent, they
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|

|

|
are very compéfent, they are very caring. Dr.JJRBconcluded that “be ([l is absolutely ready
for this kind of therapy and should respond very well if he is allowed to have this kind of

therapy.”

18. Dr -reviewed _evaluatiog report and recommendations. Dr.
-testiﬁed. that_recommended therapy w:as inappropriate, stating, “the things
she has targeted to work on will absolutely not result in gain for this child in the things that he
needs gain in.” Moreover, Dr.-bclieves that “ber i erapy is not just wrong; it is like
written for somebody that- isn’t.” In fact, Dr.-t tified that allowing-to

_provide therapy;to- would “definitely not be in est interest” and “would be a year
wasted.” Rath@:r, Dr.-rccommcnds that. receive “indirect language stimulation™ in the

-clas§fbom accompanied by direct and small group!therapy.

On_ -IEP team was convened for the purpose of reviewing

Dr. _ evaluation report and recommendations. | At this meeting, the School District

offered to provide -w1th _ five times per week. Dr. -

characterized the offer o made by the School District as “the Cadillac

19,

of services for this child.” This offer was rejected by -parents

On_ an IEP Team mcctJng was held to conduct an annual

review. The School District attempted to persuade -)'arents to allow [Jfto participate in

_ending the conclusion of the irIJstant due process hearing. -
——

21.  Several attempts by School District to provide -parents with documentary

evidence, audio-tapes of Dr.-evaluat:ion, videotapes of Dr. -cvaluation and the

20.
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deposition transeript of [J I A0 materials and documents were sent via Certified Mail,
Return Receipt Requested. None of the packages were aocc%'ted for delivery by the parents.
22. -parents were adequately and timely noticed that the due process hearing

was scheduled.to convene at 9:00 a.m. on at the offices of the -

County School System. [JJlll paxents failed to appear atII the _due process

hearing,
CONCLUSIONS OF LAW
1. L_is CONCLUDED that -parents failed to meet the required burden of proof
necessary to sh;ow that the School District is obligated pursuzf.nt to the IDEA or State law to pay
private therapist -of _ Lt:l- Tennessee to provide
sp&cMmguage.maapy forllll B
2. it'is CONCLUDED tha- parents failed to meet the required burden of proof

necessary to show that the School District is not providing a free appropriate public education to

I o: 1ot paying private therapist -Of_ i.n-

5. Itis CONCLUDED that [Jfis  “student ith a disabitity” as defined by the

Individuals with Disabilities Education Act (“IDEA”), 20 U.S.C. 1400 et seq. [ sutfers from
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|
|
8. Itis CONCLUDED that the School District i§ providing FAPE to-The
School District has complied with the procedure set forth in |thc: Act and has developed IEPs
through the Act’s procedures that are reasonably calculated to enable-o receive educational

|

10. It is CONCLUDED that School District OEievcloped and implemented IEPs

benefit.

compliant with the Act’s procedures and that were reasopably calculated to enable-to

l
receive educational benefit. The JEPs ensured that all the special education and related services
would be provided in the least restrictive environment the [EPs were in substantial compliance
with both the procedural and substantive requirements of the IDEA.
11. It is CONCLUDED that the IEPs developed and jmplemented by the School District
contained written statements of the specific services to{ be provided, ensured that -
individual neecils: and potential were considered and ensured that the servicés provided were
reasonably calculated to confer educational benefit. ‘

12.  Itis CONCLUDED that the School District th consistently provided and/or
offer o -by highly qualified School District employee

therapists.

13.  Itis CONCLUDED tha parents have disrupted the School District ability

to deliver the re}ciuired _Lhcrapy to-)y : nsistently and steadfastly refusing

to allow the School District’s _therapists to ﬁrovide -erapy for -

14.  Itis CONCLUDED that the IDEA does not apthorize parents to select a particﬁlar

individual to provide special education and related services. The IDEA requires that services are
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|
to be provided at public expense, under public supervision !and direction, and without charge to
-parents. .Personnel decisions are within the sole discretion of the School District.
15. It is CONCLUDED that-parents halc consistently demanded that-
" receive -therapy from _of _ rather than
_speech/language therapy provided by School District employee - therapists,-
-and --parcnts have not offered|any explanation for their insistence
' that_deliver_ therapy to..nd have not offered any valid reason

why School District employee

therapists | are not qualified or should not be
allowed to provide

16 It is CONCLUDED that- parents mal not compel the School District to
utilize a particular educational methodology or provider without a showing that the School
Distﬁct is failing to provide a free appropriate public ed?cat:ion to- The record clearly

demonstrates- made tremendous progress in express‘ve language skills during the four

months his parents permitted -School District employ therapists to provide

speech/languaéei therapy to- The record clearly dez:;}mnstratm that the _
therapy provided the School District-was reasonably |t:u]atcd to enable -to receive
educational bepefit. The record clearly demonstrates thag-enrolled in the _
-program in_and improved his expgressive language skills to a list of 30
words by _and to a list of-by School District’s expert Dr.
-op'med i}iat if .'were to begin therapy with the School District’s_

therapists immédiately he could be expected to attain normal communication skills by thc-or

- grade.

10
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|
|

17.  Itis CONCLUDED lhat- parents’ havc:consistcutly and steadfastly refused
to allow the School District’s speech/language therapists to Provide speech/language therapy for
| The experts agree that-is in eminent danger <f)f developing a life-long language
disability without immediately receiving -hé;rapist.

18 20USCA 1415(I) (3) (B) which states as follaws:
Award of attorney’s fees

(i) in general any action or proceeding brought under this section, the court, in its
discretion, may award a reasonable attorney’s fees as/part  of the costs —

(Itoa pre\ ailing party, who is a State educational azency

or local educational agency against the attorney of a parent who
filesa complamt or a subsequent cause of action wlncl:h is
fuvolous, unreasonable, or without foundation, or against the
attorney of a parent who continued to litigate after the litigation
clearly became frivolous, unreasonable, or without foLLmdanon, or

(III) to a prevauhng State educational agency or local educational
agency against the attorney of a parent or against the parent, if the
parent’s complaint or subsequent cause of action was| presented for
any improper purpose, such as to harass, to cause unnecessary
delay, or to needlessly increase the cost of litigation.

19.  It'is CONCLUDED that awarding of attorney’s fees in this case is within the

discretion of a court; ot by an admunistrative law judge.

20.  Itis CONCLUDED that the School District is not required to pay private
therapist - in [l Tennessee to

21.  Itis CONCLUDED that the School District hias consistently provided and/or

offered -herapy tc-by highly qualified School District employee

11
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!

22.  Itis CONCLUDED that the School District is providing a FAPE (free appropriate

public education) to T. L.
23.  IT IS CONCLUDED that the School District ?s the prevailing party in this matter.

|
24.  IT IS ORDERED that the parents o. are held in DEFAULT.

25. IT IS ORDERED that this matter is DISMISSED

Entered tp;s the jﬂ) day of M(m}f\ 2009'
|
I

i‘ | 4M> f

IPEN HICKS |
MINISTRATIVE LAW JUDGE ,
ADM]NIS’I’RA PROCEDURES DIVISION
OFFICE OF THE SECRETARY OF STATE
|

12 |
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Notice
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Any party aggrieved by this decision may appeal to the Chancery Court for

‘Davidson County, Tennessee or the Chancery Court

in the county in which the

petitioner resides or may seek review in the United States District Court for the
district in which the school system is located. Such appeal or review must be

sought within sixty (60) days of the date of the entry

of a Final Order. In

appropriate cases, the reviewing court may order that this Final Order be stayed

pending further hearing in the cause.

If a determination of a hearing officer is not fully coltmplied with or implemented,
the aggrieved party may enforce it by a proceeding in the Chancery or Circuit

-Court, under provisions of Section 49-10-601 of the

Tennessee Code Annotated.





